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BEFORE THE HON'BLE NATIOT{AL GREEN TRIBUNAL

PRINCIPAL BENCH AT NEW DELHI

APPEAL NO, 54 OF 2018

IN THE MATTER OF:

H,P. RA]ANNA ,..APPELLANT

VERSUS

UNION OF INDIA AND ORS. ...RESPONDENTS

CONCISE SUBMISSIONS OF SENIOR COUNSEL FOR THE APPELI.ANT

MOST RESPECTFULLY SHOWETH:

1. Built-up area and Categorization - Mis-declaration in Form - I

Documents:

(i) Form - I: Page 58 (Annexure A-4) (at page 60 serial no. 2,3 and 6):

Built-up area shown as 1,28,193.9sq.mtr and categorized as B-2

project.

(ii) Conceptual Plan: (Page 753):

- SuOmitted by project proponent Respondents No. 11 & 12

before SIEAA along with Form-I.

As per the said Plan total built-up area including FRA+ non-FAR

construction comes to 1,68,444.9L sq. mtrs, In addition, there is

"other compnenfs"of constructions, namely, 280 KLD + 210 KLD

(SfP) + Deep recharge wells all along the lake buffer zone boundary

as well as all around the boundary of project site on all sides (storm

water drainage systems The tabulation thereof, which has been

extracted from the said conceptual plan is annexed herewith as

Annexure A. A legible copy of conceptual plan (at page 753) along

with the marking of relevant figures is annexed as Annexure B.

(iii) The Environment Clearance letter dated 10.01.2018: (page 46):

- the permissible built-up area is mentioned as 1,28,193,9 sq. mtrs.
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(iv) Building Development Plan (Page 270 Annexure R-3):

- The BDA, Respondent No. 4 approved the development plan,

which indicated both FAR + Non-FAR built-up area.

The total combined built up area works out to 2,35,076.81 sq. mtrs,

which has been stated in the Affidavit filed by BBMP, Respondent

No. 5 (page 390 at para 22) + increase in number of flats and

reduced parking area despite increase in number of flats.

(v) BWSSB, Respondent No. 9 - NOC dated 30.10,2018 (Page 827 at

828): -

This NOC observes that the "site area is 51698.16 Smt. and with

total built up area is 171755.37 Smt."

(vi) Committee Report dated 29.06.2020 (page 575 ui *n" 611 and

613):

-The committee limits itself to "FAR area (built up area) m2"

1,25,663.06.

(vii) Form - I: (Page 75):

-undertaking by project proponent Respondent No. 11 that

information given is correct and if found false, environment

clearance would be revoked.

(viii) EIA Notification, 2006, clause (vi) para 8-

- Mandates that if information found false, environment clearance

will be revoked.

Case Law:

(i) Goel Ganga Developers India hrt. Ltd. v/s Union of India, (2018) 18

SCC257: para 14 to 16 and para 28 & 64.

(ii) Hanuman Aroskar v/s Union of India, (2019 SSC Online 441): Para

64,76,86, 88 and 135.
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Submissions:

EC is Invalid:

(i) Mis- declaration / false declaration of area and categorization.

(iD SEIAA appraised the project as B-2 project under clause 8(a) of

Schedule to the EIA Notification, 2006. In spite, that the project

squarely falls under Category B-1 read with clause 8 (b) of the said

Schedule.

(iiD Prior Environment Impact Assessment (EIA) not conducted, which is

mandatory for all B-1 projects under para 7 of EIA Notification 2006.

(iv) Lastly, the extent of consbuction by concretization of Rajkaluva was

not disclosed nor mentioned in any map. The length and width of

construction over Rajkaluva has been indicated in the Expert Committee

Report dated 29.06.2020 (page 574 at 601).

(v) Consequently, the environment clearance dated 10.01.2018 is invalid

and bad in law.

Rajkaluva and its Bufien

Documents:

(i) Form-I: Serial no. 1.22 (page 58 at page 65):

- Rajkaluva described as Primary nalah.

(iD Environment clearance letter dated 10.01.2018 (Page 46 at page 50,

serial no, 48):

- indicate/accepts Rajkaluva as primary nalah and impose condition that

tte buffer shall be maintained as green belt and prohibits construction.

(iii) Topo Map produced before SEAC (page 57 Annexure A-3):

- Rajkaluvaits shown as Primary nalah.

(iv) Village Map: (page 130 of I& 140 of 2019):

- This map shows the Primary Rajkaluva connecting the two lakes

namely Kasavanahalli lake (up sffeam lake) and Kaikondrahalli Lake

(Down stream lake). Distance between these two lakes is mentioned at

2
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page 74 of Form - I (Serial No. 2), A more legible copy of the village

map is annexed as Annexure C.

(v) Committee Report dated 29.06.2020 (Page 575 at 600):

- clause 7 ,2 of the report has permitted construction within the buffer

Pleadings:

(i) Reply of project proponent, Respondent No. 11 :- (Page 162 (para 6)).

Project proponent categorically admits existence of primary drain within

project site.

(ii) Reply of BBMP dated 05.09.2018, Respondent No. 5 - Page 64 at Para

5:-

The reply of BBMP states about the existence and location of 1 primary

and 2 secondary Rajkaluva on the Project Proponents said land.

(iii) Written submissions flled by BBMP on 27.08,2020 reiterates their

reply filed on record

Case Law:

(i) Forward Foundation &Ors, v/s State of Karnatak&Ors., O.A. No. 222 of

20t4, order dated 04.05.2016 (page 62 at 65 of Compilation of

judgment on behalf of Appellant)

(ii) Couft on its Own Motion v/s State of Karnataka, O.A. No. I25 of 20t7,

order dated 06.12.2018:- Para 19 (4) read with para 20 (page 19 at 20

and 21(b) of Compilation of judgment on behalf of the Appellant.

(iii) MantriTechzone hlt. Ltd. v/s Forward Foundation and Ors, (2019) 18

scc 494.

submissionsr

zone,

(i) Buffer of the Rajkaluva has to be maintained as green as it would defeat

its very purpose.
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(ii) The conditions imposed by the environment clearance continue to

operate and as per clause No. 48 of the Specific Conditions, no

construction activity can be undertaken in buffer zone and it has to be

maintained as green belt.

(iii) Concretization of Rajkaluva not permitted as per the direction issued by

this Honble Tribunal in the Court on its own motion case.

Document:

(i) Environment clearance letter dated 10.01.2018 (Page 46 at page 50,

condition no.48):

- prohibits any kind of construction on the buffer of the lake and

directs it to be maintained as green belt.

(ii) RMP 2015 (Page 199 at 238 clause 4.t2.2(tl) of the Valley drain

paragrapgh: sub- clause (iii)):

- prohibits any construction in Lake Buffer area.

(iii) Committee report dated 29.06.2020: Page 575 at 600:

- permits construction in Lake Buffer area.

4. Ecological Sensitivity

(i) Form - I (Page 58 at 74 serial no. 2):- Only two lakes mentioned

within 15 km aerial distance from the project.

(ii) Additional Affidavit of the Appellant (Page 712 at 716 para 7 & 11):-

Details of all areas including lakes, fauna and flora, which are

important for ecological reason have been elaborated.

(i) The aforesaid facts relevant for ecological evaluation have not been

disclosed in Form - L

(ii) If Environment Impact Assessment had been conducted, all such

ecological factors would have been considered as they come within 15

km aerial distance from the project.

3. Lake buffer

Submissions:
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5, Wetland

Documents:

(i) National Wetland Atlas prepared by ISRO for MoEF (Page 144 to 146

of IA 140 of 2019 read with para 10 & 11 at page 125 & 126 of IA'

140 of 2019).

(ii) Committee report dated 29.06.2020 at Page 604:- Finding of the

committee is that the surrounding area of the lake and Rajkaluva

cannot be considered as wetland.

Pleadings:

(i) BBMP, Respondent No. 5 Affidavit dated 05.09.2018 (page 360 at 366

para 7 to 11) elaborates on the existence of the wetland, catchment

area and the zone of influence at the said site.

(ii) LA. 140 of 2019 by Appellant (Page 116 at 125 and 126 at para 10

&11) in details states the existence of the wetland.

Case Law:

(i) M.K. Balakrishnanand ors. v/s Union of India, (20L7) 7 SCC 805 at page

107 of compilation of judgment filed by the Appellant

(ii) Order dated 04.10.2017 (page 4 of the order) in M.K. Balakrishnan and

ors. v/s Union of India annexed as Annexure D.

(iii) M.K. Balakrishnan v/s Union of India, (2009) 5 SCC 507 at Page 57 at

Page 58 of para 2 of compilation of judgment filed by the Appellant.

Submissions:

(i) Rule 4 of The Wetlands (Conservation and Management) Rules, 2010

continue to apply in view of the judgment in M.K. Balakrishnan and Ors.

v/s Union of India, (2017) 7 SCC 805 page 107 at 113 para 23 of

compilation of judgment filed by the Appellant. The applicability of 2010

Wetland Rules has been reiterated by the Hon'ble Supreme Court in
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order dated 04.70.2017 passed in M.K' Balakrishnan and ors. v/s Union

of India.

(ii) The said project admittedly falls within the outer boundaries of the two

inter linked lakes namely Kasavanahallilake and Kaikondrahalli Lakes,

which are less than 1 km apart. It has two secondary and one primary

Rajkaluva passing through it, which Primary Rajkaluva is the main water

channel connecting the said two lakes'

(iii) In any event, applying the precautionary principle, the said project

should not be permitted until the wetland area is scientifically mapped

and its buffer earmarked.

6, Other miscellaneous grounds of challenge mentioned in the appeal,

objections and written submissions including that of Kharab land, for the

sake of brevity are not being reiterated in this note.

RAI PANJAWANT, SENIOR ADVOCATE

Filed BY

RITWICK DUTTA RAHUL CHOUDHARY

COUNSEL FOR THE APPELLANT

N-71, LOWER GROUND FLOOR, GREATER KAILASH-I

NEW DELHI- 11OO4B

PLACE:- DELHI

DATED:- 03.09.2020
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ANNEXURE -A

THE FOLLOWING VATUES ARE AS CAN BE DISCERNED FROM THE

CONCEPTUAL PLAN SUBMITTED BY THE PROJECT PROPONENT BEFORE SEAC

Common Values of Project

Total FAR achieved 93423'70 Sq Mts

Parks and open spaces 4833.73

Civil amenities 2524.f8

Total 100781.61 Sq Mts

PHASE-2

Parking

FAR deductions

Lift and Ramps

Shafts

Total

PHASE-1

Pa*ing

FAR deductions

Shafts

Lifts and Ramps

Total

Grand Total:

17605.05

t8,442.05

837,0

706.0

37,590.1Sq Mts

13,835.20 Sq Mts

14,688.20

696.0

853.0

3O,O73.2 Sq Mts

Common Values of Project +Phase-l + Phase-2- 100781.61 Sq + 37590.1 sq mts
+ 30073.2 Sq Mts

Total L,68,444,91Sq Mts

Other components of constructions

280 KLD + 210 KLD (SfP) + Deep recharge wells all along the lake buffer zone boundary

+ all around the boundary of project site on all sides (storm water drainage systems)

Therefore, L,68,444,9L SE Mts + other comDonents of constructions stated

above did not underqo aooraisal bv SEAC. Further, SEAC did not aoply its mind

on this fundamental aspect. Thus, vitiatino the entire process since inception.

Consequently, EC is vitiated.

1
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UPON hearing the counsel the court made the following

ORDER

Ife have heard learned counsel f,or the petitioner and

the I€arned Additional Solicitor Gieneral .

Ife have been informed that the tfetsland Rules have

since been notified and they are noY called the Ylet1ands

(Conservation and llanagenent) Rules, 2017. These Rules

have coma into force on the date of publication in the

official gazette, that ie, 266 Septenbet, 2OL7.

Learned counsel for the parties say that they have

very seriouE objections to some of, these Ru1e3. It i3

Eubnitted that it apPears that the central Government has

abdicated its responsibility under the Environment

(Protection) Act, 1986 and instead of delegating its

porers, it has abdicated its power in favour of the State

Governmentg. We have also been informed that the Central

Wetlandg Regulatory Authorlty has since been disbanded

and the State lfettan& Authority and the National

gfetlands Comittee have been constituted under Rules 5

and 6 of the ner Ru1es.

gfith regard to the erpenditure on Ramaar Convention

sitea, re have been inforoed by learned Additional

So1icitor Gieneral that the audited accounts have so far

been received fron the States of lfest Bengal, lladhya

Pradesh and Odisha. Audited aecounts have not been

received fron any other State with regard to the Ramsar
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convention sites. \O'

We have also been informed that aPart from Ramsar

Convention sites, further funds have been given to the

States and the Union Territories for conservation of

wetlands. No audited accounts have been received in

regard to these funds disbursed as re11 as their

expenditure bY

feritories.

With regard

furnished under

the state Gowernments and the Union

to the brief documents required to be

the old Rules, it aPPears that on1y ten

have responded. ItStates and one Union Territory

appears that there is now no necessity of brief documents

under the new Ru1es. We make it clear that this does not

mean that the earlier brief docusrents already submitted

can be discarded completely. The contents of these brief

documents will still be followed as far as the

implementation of the wetlands (Conservation and

Management) Ru1es, 2017 is concerned.

Finally, with regard to the satellite images, we are

told that the Space Apptication Centre would require

between 12 to 18 months to make an inwentory of 1,75,740

wetlands as they exist today. we make no coflunent on this

but request learned Additional Solicitor General to

re-check with the Space Application Centre since the

wetlands are diminishing in our country at a very fast

rate. It is very likely that many more will disappear by

the time the task is completed by the Space Application
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Centre .

We make it clear and reilerate that in terms of our

order dated 8th February, 20L7, 2,01,503 wetlands that

have been napped by the Union of India should continue to

remain protected on the same principles as were

formulated in Rule 4 of the tfetlands (Conservation and

Management) Rules, 2010.

Learned counsel for the Parties may file Eheir

objeetions to the new Rules within a period of two weeks.

ile direct that only one set of objections should be filed

and both learned counsel should sit together and arrive

at some consensus on the objections,

tfe further direct the State Governments that have not

complied with earlier orders or directions given by the

Central Governtnent should do so within a period of four

weeks from today failing which we will be constrained to

require the presence of the Chief Secretaries of the

State Governments in addition to imposition of heavy

costs keeping in mind the necessity of conserving

whatever water bodies are left in the country.

List the matter for further directions and for

hearing on the objections to the nec, Rules on 9th

Nowember, 201?.

We would require the presenee of a senior officer of

the Ministry of Environment, Forests and Climate Change,

Government of India to be Present in Court on the next

date of hearing so that any questions that may be raised
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can be answered inunediately. Needless to say, the senior

officer who should be present in Court should be

well-versed with the subject. The files on the basis of

which the new Rules have been framed may also be kept

ready for perusal when the matter is taken up.
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( SANJAY ror.tAR-r )
AR-C[U-PS

(KAII.ASH CITANDER)
COURT MASTER


